IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ATLAS COVMUNI CATI ONS, LTD. : CIVIL ACTI ON
V.

LYMAN E. WADDI LL and I NTEGRI TY :
TELECOM | NC. : No. 97-1373

VEMORANDUM AND ORDER

Norma L. Shapiro J. COct ober 31, 1997
This breach of contract action was brought by Atl as
Communi cations Ltd. (“Atlas”) against Integrity Telecom Inc.
(“I'ntegrity”) and its principal agent, Lyman E. \Waddi |
(“Maddi I I”). Jurisdiction is conferred by 28 U. S.C. 81332. At
t he commencenent of this action, Atlas was incorporated in
Pennsyl vani a and defendants Waddill and Integrity were citizens
of California. Plaintiff’'s alleged damages are in excess of
$75, 000.
On March 21, 1997, Atlas filed a notion for default against
defendant Integrity. This notion was granted, pursuant to Fed.
R Cv. P. 55(a), by order of March 21, 1997. On July 30, 1997,
defendant Integrity filed a notion under Fed. R Cv. P. 55(c) to
set aside the default because m stake and excusabl e negl ect
caused del ay in answering the conplaint. Upon consideration of
defendant Integrity’'s notion to set aside the default, and
plaintiff’'s opposition thereto, the court will conditionally deny
defendant Integrity’s notion to set aside the default, subject to
reconsideration if Integrity submts evidence of a neritorious

defense within twenty days.



BACKGROUND

Atlas is a tel ephone conpany dealing primarily in domestic
| ong-di stance service provided to custoners that resell the
service. Atlas provides sone international service if it is a
smal|l portion of the reseller’s overall need. Integrity
speci alizes in servicing conpanies selling prepaid debit card
service to | ong-di stance tel ephone users. Atlas alleges that in
m d- Decenber, 1996, Integrity’ s agents contracted to purchase
| ong-di stance phone service fromAtlas to resell to its custoners
as a result of Integrity's financial problens with its original
supplier. In February, 1997, a dispute arose over the anount of
noney Integrity owed Atlas. Atlas term nated service on February
12, 1997.

On February 24, 1997, Atlas filed this action agai nst
Integrity and its principal agents, Paul Dugan and Lyman E.
Waddill. On February 27, 1997, Atlas, seeking a prejudgnment wit
of attachnent against Integrity, filed an action in California
state court. After a hearing the follow ng day, the California
court granted Atlas’s request for a tenporary restraining order,
precluding Integrity fromtransferring its interest in any of its
bank accounts, accounts receivable, or telecommunications
equi pnment. At that hearing, John Vaught (*“Vaught”), counsel for
Integrity, was handed a copy of the sunmmons and conplaint in this
action. The parties dispute whether this constituted valid
service. No response having been filed, the court entered a

default against Integrity on March 21, 1997. On April 1, 1997,
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Atlas served Integrity with another copy of the conplaint and
summons. On July 30, 1997, Integrity filed a notion to set aside
the defaul t.

DI SCUSSI ON

It isin the court's discretion to decide if entry of
default is proper. A default is not favored and doubt should be
resolved in favor of setting aside the default and reaching a

deci sion on the nerits. G oss v. Stereo Conponent Systens,

Inc., 700 F.2d 120, 122 (3d Cr. 1983), citing Farnese v.

Bagnasco, 687 F.2d 761, 764 (3d Cr. 1982).

Under Fed. R GCv. P. 55(c), a court may set aside a default
“[f]or good cause.” The court nust consider: (1) whether lifting
the default would prejudice the plaintiff; (2) whether the
defendant has a prima facie neritorious defense; (3) whether the
defaul ting defendant's conduct is excusable or cul pable; and (4)

whet her alternative sanctions would be effective. Entasco Ins.,

Co., v. Sanbrick, 834 F.2d 71, 73 (3d Gir. 1987); $55,518.05 in

US. Currency, 728 F.2d 192 (3d Cr. 1984); Feliciano v. Reliant

Tooling Co., 691 F.2d 653, 656 (3d Cr. 1982); Spurio v. Choice

Sec. Sys., Inc., 880 F. Supp 402, 404 (E.D. Pa. 1995).

1. Prejudice to the Plaintiff

The court nust first consider whether vacating the default
woul d prejudice plaintiff's case. Prejudice can be shown through
| oss or destruction of evidence, increased potential for fraud
and col lusion, or substantial reliance upon the entry of default.

Feliciano, 691 F.2d at 657; G oss, 700 F.2d at 123. Inits
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opposition to the present notion, Atlas has not argued that it
woul d be prejudiced if the court were to set aside the default.
Atl as argued that despite the attachnent it obtained in
California, Integrity has “consuned, transferred, and encunbered”
its assets. (Atlas’s Menorandum of Law Supporting Atlas’s
Qpposition to Integrity’s Motion to Set Aside Default, p. 8). |If
Atlas is correct that Integrity has violated the California court
order by ignoring or avoiding the attachnent, Atlas may seek a
remedy fromthat court. Prejudice to the plaintiff if the
default were set aside has not been denonstrated.

2. Defendant’s Conduct

I n eval uati ng whet her defendant's conduct is cul pable, the
court nust decide if defendant's actions were caused by m st ake

or excusable neglect. See, Feliciano, 691 F.2d at 656.

“Appropriate application of the cul pabl e conduct standard
requires that as a threshold matter nore than nere negligence be
denonstrated.” Hritz, 732 F.2d at 1183. W/ fulness or bad faith
IS required.

Integrity makes two argunents: 1) it was not served until
April 1, 1997, ten days after the entry of the default; and 2) as
aresult of the California court attachnment, it had no funds to
retain local counsel. A default “entered when there has been no
proper service of the conplaint is, a fortiori, void, and should

be set aside.” Gold Kist, Inc. v. Laurinburg Gl Co., Inc., 756

F.2d 14, 19 (3d Gr. 1985). |If Integrity were not served unti

after the entry of default, the default nust be set aside.
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Because excusabl e negl ect has been shown even if Integrity were
served on February 28, the court need not reach the issue of
whet her that service was valid.

The court requires | ocal counsel in every action before this
court. Integrity alleges “every local counsel contacted
requested a retainer,” (Declaration of Jon Vaught in Support of
Motion to Set Aside Default, T 12) so it was unable to file an
appearance until July 30, 1997. Integrity should have contacted
the court regarding the delay in finding |ocal counsel, but its

failure to do so cannot be characterized as “flagrant bad faith”

or “callous disregard of [its] responsibilities.” National Hockey

League v. Metro. Hockey Cub, Inc., 427 U S 639, 643 (1976). In

light of the policy that "[d]ism ssal nust be a sanction of |ast,

not first, resort," Carter v. Albert Einstein Medical Center, 804

F. 805, 807 (3d G r.1986) (quotations omtted), defendant's
actions are sufficiently excusable to vacate a default not yet
reduced to judgnent.

3. Defendant’s Prima Facie Meritorious Defense

"The showi ng of a neritorious defense is acconplished when
al l egati ons of defendant's answer, if established at trial would

constitute a conplete defense." Hritz v. Wm Corp., 732 F.2d

1178, 1181 (3d Cr. 1984). \While several district courts have
vacated entries of default on the show ng of a partial defense,

see Grubb v. Evangelisti, 1989 W. 55382, at *1 (E.D. Pa. May 23,

1989); Howard Fischer Associates, Inc. v. CDA |nvestnent

Technol ogi es, 1995 W. 472115 (E.D. Pa. Aug. 10, 1995), the Court
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of Appeal s has always described this elenent as requiring a

“conpl ete defense.” See, e.qg., United States v. $55,518.05 in

U.S. Currency, 728 F.2d 192, 195 (3d Gr. 1984); Goss v. Stereo
Conponent Systens, Inc., 700 F.2d 120, 122 (3d Cr. 1983); Tozer

v. Charles A Krause MIling Co., 189 F.2d 242, 244 (3d G

1951). Whether Integrity has a conplete defense is a critica
i ssue because without a neritorious defense Integrity could not

prevail at trial. $55,518.05 in U S. Currency, 728 F.2d at 195

(“[T]here would be no point in setting aside the default judgnent
if [the defendant] could not denonstrate the possibility of
Wi nning.”). The purpose of requiring a conplete defense,

whi ch sone have described as a “threshold i ssue,” Estrada-Torres

v. Renbs Mushroom Services, 1997 W. 364496, *1 (E.D. Pa. June 25,

1997), is to protect an innocent defendant who may ultimately
prevail .

In its notion, Integrity does not assert a conplete defense;
it alleges only a partial defense. Integrity' s defense is based
on “serious questions as to the anmounts that Integrity actually
owes Atlas.” (Integrity’ s Menorandum of Law in Support of Mdtion
to Set Aside Default, P. 9). Integrity argues that the Atl as
claimincludes anounts unrelated to Integrity business. This
does not justify setting aside the default because the anount of
the judgnment will be determned only after an evidentiary
hearing. Fed. R CGv. P. 55(b)(2). Integrity’'s partial defense
is relevant to damages, rather than liability.

Integrity has failed to allege a conpl ete defense.
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4. Alternative Sanctions

The Court of Appeals has directed district courts to
consider “the effectiveness of alternative sanctions” in
determ ning whether to set aside an entry of default. Emasco,
834 F.2d at 73. In a recent case in which defendant failed to
make a showi ng of a neritorious defense, Judge Van Antwer pen
noted that “courts in this circuit seemunwilling to deny the
notion to set aside entry of default solely on the basis that no

meritorious defense exists.” Mke Rosen & Assocs., P.C., v. Omega

bui l ders, Ltd., 940 F. Supp. 115, 121. |Instead, the court

granted the defendant’s notion to set aside the default, subject
to the alternative sanction that defendant resubmt facts
supporting a conplete defense within a specified period. [d.
This court wll apply a simlar procedure, and will conditionally
deny defendants’ notion to set aside the default, subject to
reconsideration if Integrity presents facts constituting a

conpl ete defense within twenty days. |If Integrity fails to do
so, the default wll stand, but no default judgnent will be
entered until there has been an evidentiary hearing to establish
t he anount of the judgnment; counsel for Integrity will have the
opportunity to chall enge the anmpbunt allegedly due Atl as.

Concl usi on

Integrity has satisfied two prerequisites for setting aside
a default: lack of prejudice to the plaintiff, and | ack of
cul pabl e conduct on its part. Integrity has failed to allege a

conpl ete defense. Integrity' s allegation of a partial defense is
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insufficient to justify setting aside the entry of default on
liability. The court will deny Integrity’'s notion subject to
reconsideration if it presents prima facie evidence of a conplete
defense within twenty days.

For the reasons stated in this opinion, the defendant's
notion to set aside the default will be conditionally denied. An

appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ATLAS COVMUNI CATI ONS, LTD. : ClVIL ACTI ON

LYMAN E. WADDI LL and | NTEGRI TY :
TELECOM | NC. : No. 97-1373

ORDER

AND NOW this 31st day of Cctober, 1997, upon consideration
of defendant Integrity Telecom Inc.’s (“Integrity”) notion to
set aside the default, plaintiff's opposition thereto, it is
ORDERED t hat :

1. Defendant Integrity’s notion to set aside the default is
DENI ED,;

2. The entry of default against defendant, Integrity wll
be set aside, if Integrity presents prina facie evidence of a
conpl ete defense within twenty days.

Norma L. Shapiro J.



